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1. P r o t e s t e r ' s  a l l e g a t i o n  t h a t  s o l i c i t a t i o n  
r e q u i r e m e n t  fo r  10-day d e l i v e r y  of 
t r a n s c r i p t s  o f  h e a r i n g s  is r e s t r i c t i v e  o f  
c o m p e t i t i o n  and  u n r e a s o n a b l e  is  d e n i e d  
where  t h e  a g e n c y  e s t a b l i s h e s  t h a t  t h e  
p r o v i s i o n  r e p r e s e n t s  i ts  l e g i t i m a t e  
minimum n e e d s .  

2. Under s o l i c i t a t i o n  f o r  court r e p o r t i n g  
services ,  a l l e g a t i o n  t h a t  s o l i c i t a t i o n  
s h o u l d  h a v e  i n c l u d e d  p r o v i s i o n  g u a r a n -  
t e e i n g  a minimum f e e  for p r o v i d i n g  court  
r e p o r t i n g  s e r v i c e s  a t  a h e a r i n g  is d e n i e d  
where p ro tes te r  h a s  n o t  shown t h a t  t h e  
e x c l u s i o n  o f  s u c h  a p r o v i s i o n  was unrea -  
s o n a b l e  o r  p r e v e n t e d  b i d d e r s  f rom com- 
p e t i n g  on  a common bas is .  

I n t e r s t a t e  C o u r t  Reporters,  I n c .  ( I C R ) ,  p r o t e s t s  
i n v i t a t i o n  for b i d s  (IFB) N o .  D/L 82-11, i s s u e d  by  t h e  
Depar tmen t  of Labor  (DOL)  f o r  court  r e p o r t i n g  s e r v i c e s  a t  
h e a r i n g s  c o n d u c t e d  by  DOL, O f f i c e  of A d m i n i s t r a t i v e  Law 
J u d g e s  ( O A L J ) .  ICR c o n t e n d s  t h e  s o l i c i t a t i o n  i s  d e f e c t i v e  
for  t w o  r e a s o n s .  F i r s t ,  I C R  c o n t e n d s  t h a t  t h e  s o l i c i t a t i o n  
r e q u i r e m e n t  t h a t  t h e  c o n t r a c t o r  d e l i v e r  t r a n s c r i p t s  of 
h e a r i n g s  w i t h i n  10  d a y s  of a h e a r i n g  is u n d u l y  r e s t r i c t i v e  
a n d  o v e r s t a t e s  t h e  a g e n c y ' s  minimum n e e d s .  Second ,  IZR 
protests  t h e  f a i l u r e  of DOL t o  i n c l u d e  i n  t h i s  1 F B . a  
p r o v i s i o n  which was c o n t a i n e d  i n  t h e  p r i o r  y e a r ' s  c o n t r a c t  
f o r  a g u a r a n t e e d  minimum fee f o r  a t t e n d i n g  a h e a r i n g  t o  
p r o v i d e  cour t  r e p o r t i n g  s e r v i c e s .  

W e  d e n y  t h e  p ro tes t .  

S i x  b i d d e r s ,  i n c l u d i n g  I C R ,  s u b m i t t e d  b i d s  u n d e r  t h i s  
IFB. A l t h o u g h  t h e  p r o t e s t  was filed p r i o r  t o  award ,  DOL h a s  
a d v i s e d  u s  t h a t  award has been  made, w h i l e  t h e  p r o t e s t  was 
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p e n d i n g ,  t o  M i l t o n  R e p o r t i n g ,  I n c .  ( M R I ) ,  and  c o n t r a c t  
p e r f o r m a n c e  b e g a n  on  November 1, 1982.  

I n i t i a l l y ,  w e  n o t e  t h a t  I C R  o b j e c t s  t o  o u r  
c o n s i d e r a t i o n  of a December 1 0 ,  1 9 8 2 ,  l e t t e r  f rom DOL 
because t h i s  u n s o l i c i t e d  a g e n c y  r e b u t t a l  was n o t  t ime ly  
f i l e d  w i t h  GAO. Our  B id  P r o t e s t  P r o c e d u r e s  s t a t e  t h a t  
u n s o l i c i t e d  a g e n c y  r e b u t t a l s  s h a l l  b e  c o n s i d e r e d  i f  f i l e d  
w i t h i n  5 d a y s  a f t e r  receipt  by t h e  a g e n c y  of t h e  comments t o  
which  t h e  r e b u t t a l  is  d i r e c t e d .  4 C.F.R. S 21.3(d) ( 1 9 8 2 ) .  
I C R  s t a t e s  t h a t  i t s  comments d a t e d  November 1 0 ,  1 9 8 2 ,  were 
d e l i v e r e d  t o  DOL on  Novenber  15,  1 9 8 2 ,  and  t h a t  D O L ' s  l e t t e r  
of December 1 0 ,  1 9 8 2 ,  is c l e a r l y  l a t e  and  s h o u l d  n o t  be 
c o n s i d e r e d .  

T h i s  O f f i c e  h a s  c o n s i d e r e d  a g e n c y  r e b u t t a l  comments 
wh ich  were f i l e d  l a t e .  See, for  e x a m p l e ,  U n i v e r s a l  
A n a l y t i c s ,  I n c . ,  B-200938,JuF7,81, 81-2 CPD 11. 
F u r t h e r m o r e ,  DOL proper ly  d e l a y e d  f i l i n g  i ts  r e b u t t a l  
comments u n t i l  a f t e r  MRI f i l e d  i ts  comments.  I n  i ts  
r e s p o n s e  t o  t h e  a g e n c y  report ,  ICR a l l e g e d  t h a t  M R I ,  t h e  
a w a r d e e ,  was unaware  t h a t  t h e  c o n t r a c t  d i d  n o t  c o n t a i n  t h e  
minimum g u a r a n t e e  fee clause and  i n t e n d e d  t o  n e g o t i a t e  a 
c h a n g e  i n  i ts  c o n t r a c t  which  would i n c o r p o r a t e  t h e  clause 
i n t o  t h e  c o n t r a c t  i f  t h e  p ro tes t  was d e n i e d .  ICR 
s p e c i f i c a l l y  r e q u e s t e d  t h a t  w e  i n v i t e  comments f rom MRI 
c o n c e r n i n g  t h i s  a l l e g a t i o n .  MRI d i d  n o t  f i l e  i t s  comments 
d a t e d  November 30 ,  1 9 8 2 ,  u n t i l  December 2,  1982.  DOL 
a p p a r e n t l y  w a i t e d  u n t i l  i t  r e c e i v e d  t h e s e  comments,  sometime 
a f t e r  November 3 0 ,  1 9 8 2 ,  before f i l i n g  i t s  f i n a l  r e b u t t a l  
w i t h  GAO. S i n c e  DOL c o u l d  n o t  b e  s u r e  how MRI would r e s p o n d  
t o  ICR's a l l e g a t i o n  and  w h e t h e r  DOL would need  t o  r e s p o n d  t o  
MRI's comments ,  D O L ' s  d e c i s i o i l  t o  w a i t  for receipt  o f  MRI's 
comments b e f o r e  f i l i n g  comments w i t h  GAO was appropr ia te  
u n d e r  t h e  c i r c u m s t a n c e s .  A l s o ,  d e p e n d i n g  o n  when DOL 
r e c e i v e d  MRI's comments ,  DOL c o u l d  be c o n s i d e r e d  t o  have  
f i l e d  t i m e l y  i t s  r e b u t t a l  comments w i t h  t h i s  O f f i c e  o n  
December 15, 1982 .  

I C R  asserts t h a t  t h e  10-day d e a d l i n e  r e q u i r e m e n t  
e x c e e d s  OALJ's n e e d s .  I C R  s ta tes  i t  h a s  p e r f a r m e d  t h e  
p r e v i o u s  t h r e e  c o n t r a c t s ,  w i t h  t h e  10-day r e q u i r e m e n t ,  and 
has c o n s i s t e n t l y  e x p e r i e n c e d  problems m e e t i n g  t h i s  d e l i v e r y  
s c h e d u l e  b e c a u s e  many h e a r i n g s  a r e  h e l d  i n  remote areas  
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which  h a s  a l so  r a i s e d  ICR's costs, b e c a u s e  i t  mus t  u s e  
express mail and  p a y  f o r  o v e r t i m e .  F u r t h e r m o r e ,  I C R  p o i n t s  
o u t  t h a t  t h e  A d m i n i s t r a t i v e  Law J u d g e s  ( A L J )  do n o t  u s e  t h e  
t r a n s c r i p t s  promptly because of a s u b s t a n t i a l  b a c k l o g  of 
cases. I C R  q u o t e s  t w o  ALJ 's  who have  s t a t e d  a t  h e a r i n g s  o n  
t h e  r e c o r d  t h a t  t h e y  w i l l  be u n a b l e  t o  d e c i d e  t h e  case f o r  4 
or 5 months  and  t h a t  t h e  agency  r e p o r t  shows t h a t  t h e  A L J ' s  
who r e p o r t e d  p r o b l e m s  i n  o b t a i n i n g  t r a n s c r i p t s  n e v e r  
r e q u e s t e d  t h a t  a t r a n s c r i p t  be  d e l i v e r e d  w i t h i n  10 d a y s .  
Thus ,  i n  I C R ' s  v i ew,  DOL'S r e p o r t  s u p p o r t s  i t s  c o n t e n t i o n  
t h a t  t h e  10-day r e q u i r e m e n t  overstates t h e  a g e n c y ' s  n e e d s .  

DOL a d v i s e s  t h a t  t h e  10-day d e l i v e r y  r e q u i r e m e n t  h a s  
b e e n  i n c l u d e d  i n  t h e  O A L J  c o n t r a c t s  f o r  t h e  l a s t  3 years ,  
w i t h o u t  c o m p l a i n t .  T h i s  y e a r ,  DOL added  a l i q u i d a t e d  
damages c lause  which  p r o v i d e s  a p e n a l t y  f o r  l a t e  d e l i v e r y  o f  
t h e  t r a n s c r i p t s .  T h u s ,  DOL s t a t e s  t h g t ,  f o r  t h e  f i r s t  t i m e ,  
it c a n  e n f o r c e  t h e  p r o v i s i o n  w i t h o u t  d e f a u l t i n g  t h e  
c o n t r a c t o r  ar,d t h a t  i t  h a s  implemented a program t h i s  year 
to  " t r a c k "  cases a n d ,  t h e r e f o r e ,  w i l l  be b e t t e r  ab le  t o  
m o n i t o r  c o n t r a c t  p e r f o r m a n c e  and  e n f o r c e  t h e  10-day d e l i v e r y  
requirement. 

DOL a d v i s e s  t h a t  t h e  primary reason f o r  t h e  10-day 
d e l i v e r y  r e q u i r e m e n t  and p e n a l t y  p r o v i s i o n  was d e l i v e r y  
p r o b l e m s  u n d e r  p r i o r  c o n t r a c t s  and  p r o v i d e s  s e v e r a l  case 
s t u d i e s  w h e r e  I C R  d e l i v e r e d  t r a n s c r i p t s  2 or 3 months  l a t e  
and  i n  t w o  cases never d e l i v e r e d  t h e  t r a n s c r i p t s .  As a 
r e su l t ,  two h e a r i n g s  had to  b e  e n t i r e l y  r e h e a r d .  I n  a n o t h e r  
case i n  which  t h e  p a r t i e s  needed  t h e  t r a n s c r i p t  t o  s u b m i t  
w r i t t e n  b r i e f s ,  t h e  case was d e l a y e d  beyond t h e  o r i g i n a l  
s c h e d u l e  f o r  s u b m i s s i o n  of t h e  b r i e f s  b e c a u s e  I C R  d i d  n o t  
t i m e l y  p r o v i d e  t h e  t r a n s c r i p t .  The r e c o r d  c o n t a i n s  l e t te rs  
from I C R ,  acknowledg ing  t h e s e  problems. DOL c o n t e n d s  GAO 
s h o u l d  c o n s i d e r  ICR's poor p e r f o r m a n c e  i n  m e e t i n g  t h e  10-day 
r e q u i r e m e n t  u n d e r  t h e  p r i o r  c o n t r a c t  as  t h e  r e a s o n  f o r  t h e  
e m p h a s i s  on 10-day d e l i v e r y .  DOL f u r t h e r  a d v i s e s  i t  is  
a t t e m p t i n g  t o  a c h i e v e  fas te r  t u r n a r o u n d  t o  f o s t e r  t i m e l y  
OALJ p e r f o r m a n c e  of i t s  mandated m i s s i o n .  

A protester who objects  t o  t h e  r e q u i r e m e n t s  i n  a n  RFP 
bears  a heavy b u r d e n .  The c o n t r a c t i n g  agency  h a s  t h e  
p r i m a r y  r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  i ts  minimum n e e d s  
and  f o r  d r a f t i n g  r e q u i r e m e n t s  w h i c h  r e f l e c t  t h o s e  needs .  
Romar C o n s u l t a n t s ,  I n c . ,  B-206489, October 15,  1 9 8 2 ,  82-2 
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CPD 339; Dynalectron Corporation, B - 1 9 8 6 7 9 ,  August 11, 1981,  
81-2 CPD 115.  It is the contracting agency which is most 
familiar with the conditions under which the services and 
supplies have been and will be used, and our standard for 
reviewing protests challenging agency requirements has been 
fashioned to take this fact into account, Specifically, our 
Office will not question agencies' decisions concerning the 
best methods of accommodating their needs absent clear 
evidence that those decisions are arbitrary or otherwise ' 

unreasonable. Four-Phase Systems, Inc., B-201642, July 22,  
1981, 81-2 CPD 56. While agencies should formulate their 
needs so as to maximize competition, burdensome requirements 
which may limit competition are not unreasonable, so long as 
they reflect the Government's legitimate minimum needs. 
Educational Media Division, Inc., E-193501, March 2 7 ,  1979, 
79-1 CPD 204'- 

We think DOL has adequately established the 
reasonableness of the enforceable 10-day requirement. In 
this regard, DOL indicates that this 10-day deadline has 
been included in the contract the last 3 years, without 
resistance from the vendor community. The prior contract 
contained a 1-day and 3-day delivery provision, in addition 
to a 10-day delivery requirement and, in fact, DOL has 
relaxed its requirements to require the 10-day delivery 
generally. Furthermore, five bidders, in addition to I C R ,  
submitted bids under the IFB without objection to the 
protested provision. This indicates that at least these 
five bidders expected to be able to meet the delivery 
requirements. I C R  speculates that these bidders, unlike 
I C R ,  lack experience with this requirement, because, 
according to I C R ,  under the prior contract, 9 5  percent of 
the hearings were held at remote locations and, therefore, 
they did not understand sufficiently the effect of this 
requirement. However, the delivery requirement and 
financial penalty provision were stated clearly in the I F B ,  
and the I F B  also contained a list of hearing locations under 
the prior year's contract. Therefore, the information 
needed to make an informed judgnent as to the alleged 
burdensome effect of the delivery requirement was contained 
in the I F B ,  and we do not agree with I C R ' s  contention that 
other bidders did not object to the delivery requirement due 
to lack of knowledge of the possible onerous effect of the 
requirement, 

i 



B-208881.2 S 

i 

! 

I 
I 

f 

Al though  DOL's report  i n d i c a t e s  t h a t  t r a n s c r i p t s  are 
r a r e l y  u s e d  w i t h i n  1 0  d a y s  and  t h e  A L J ' s  d i d  n o t  c o m p l a i n  
about d e l a y  u n t i l  several  months  had e l a p s e d  f rom t h e  d a t e  
of t h e  h e a r i n g ,  w e  d i s a g r e e  w i t h  ICR's c o n c l u s i o n  t h a t  t h e  * 

d e l a y s  i n  i s s u i n g  d e c i s i o n s  d e m o n s t r a t e  t h a t  t h e  d e l i v e r y  
r e q u i r e m e n t  is u n r e a s o n a b l e .  A s  i n d i c a t e d  by t h e  r e c o r d ,  
t h e  documented d e l a y  i n  t h e  d e l i v e r y  of t r a n s c r i p t s  a n d ,  i n  
some cases, f a i l u r e  t o  d e l i v e r  a t r a n s c r i p t  a t  a l l  con-  
t r i b u t e  t o  t h e  d e l a y s  i n  d e c i d i n g  t h e  cases. The r e c o r d  
f u r t h e r  i n d i c a t e s  t h a t  DOL is a t t e m p t i n g  t o  improve case 
management and s p e e d  up t h e  i s s u a n c e  of d e c i s i o n s .  
O b v i o u s l y ,  w i t h o u t  t h e  t r a n s c r i p t ,  a n  A L J  c a n n o t  d e c i d e  t h e  
case. An e n f o r c e a b l e  d e l i v e r y  s c h e d u l e  p r o v i d e s  a q u i c k  and  
e f f i c i e n t  way t o  d e t e r m i n e  if a t r a n s c r i p t  is l o s t  or 
u n a v a i l a b l e .  I t  a l s o  p r o v i d e s  prompt  d e l i v e r y  of copies t o  
t h e  p a r t i e s  which  w i l l  r e s u l t  i n  q u i c k e r  c l o s i n g  o f  t h e  
r e c o r d  where  t h e s e  p a r t i e s  m u s t  s u b m i t  c l o s i n g  b r i e f s  a s  i n  
o n e  example  c o n t a i n e d  i n  t h e  r e c o r d .  ' 

W e  have  a l r e a d y  n o t e d  t h a t  t h e  d e t e - r m i n a t i o n  of a n  
a g e n c y ' s  minimum n e e d s  is l a r g e l y  a ma t t e r  o f  d i s c r e t i o n  on  
t h e  p a r t  of t h e  a g e n c y ' s  c o n t r a c t i n g  o f f i c i a l s .  I t  is a l so  
i m p o r t a n t  to  n o t e  t h a t  a p r o c u r i n g  a g e n c y ' s  t e c h n i c a l  
c o n c l u s i o n s  c o n c e r n i n g  its a c t u a l  n e e d s  are e n t i t l e d  t o  
g rea t  w e i g h t  and  w i l l  be  a c c e p t e d  u n l e s s  t h e r e  is a c lear  
showing t h a t  t h e  c o n c l u s i o n s  are  a r b i t r a r y .  I n d u s t r i a l  
_I_- Acoustics Company, I n c .  , e t  a l . ,  B-194517; F e b r u a r y  1 9 ,  
1980 ,  80-1 CPD 139.  ICR h a s  n o t  shown t h a t  DOL'S 
d e t e r m i n a t i o n  was a r b i t r a r y  or u n r e a s o n a b l e  and  h a s  n o t  
s a t i s f i e d  its b u r d e n  of p r o o f .  Walter Kidde ,  D i v i s i o n  o f  
K i d d e ,  I n c . ,  B-204734, J u n e  7, 1982 ,  82-1  CPD 539. 
T h e r e f o r e ,  w e  have  no  b a s i s  t o  f i n d  t h e  d e l i v e r y  r e q u i r e m e n t  
is u n r e a s o n a b l e .  See Alan  S c o t t  I n d u s t r i e s ,  B - 1 9 3 1 4 2 ,  
May 8, 1979 ,  79-1 CPD 316;  N a t i o n a l  Computer S y s t e m s ,  
B-171345, March 7 ,  1972.  

- 

ICR a l so  pro tes t s  DOL's f a i l u r e  t o  i n c l u d e  a g u a r a n t e e d  
minimum f e e  f o r  h e a r i n g s  u n d e r  t h i s  I F B .  The p u r p o s e  of 
s u c h  a clause is  t o  i n s u r e  t h a t  t h e  c o n t r a c t o r  h a s  a way t o  
c o v e r  t h e  costs  o f  p r o v i d i n g  a r e p o r t e r  where  t h e  h e a r i n g  is 
s h o r t  and  o n l y  a few p a g e s  are  t r a n s c r i b e d .  I C R  a r g u e s  t h a t  
because t h e  I F B  d o e s  n o t  p r o v i d e  a n  estimate as t o  how many 
s h o r t  h e a r i n g s  w i l l  occur ,  i t  could n o t  b i d  i n t e l l i g e n t l y  a s  
t o  t h e  pr ice  per t r a n s c r i b e d  page  i n  o r d e r  t o  compensa te  for 



B-208881.2 6 

t 

i 

i 
i 

I 

i ts i n a b i l i t y  t o  c o v e r  i t s  costs f o r  its s e r v i c e s  a t  s h o r t  
h e a r i n g s .  
t h i s  estimate v i o l a t e d  Federal  P r o c u r e m e n t  R e g u l a t i o n s  
S 1-3.409(b)(l) (1964 e d . ,  circ.  1) i n  t h a t  b i d d e r s  were n o t  
p r o v i d e d  w i t h  all t h e  i n f o r m a t i o n  t h a t  migh t  be i m p o r t a n t  t o  
f o r m u l a t e  a n  i n t e l l i g e n t  b i d  o n  a common bas i s  and would 
have t o  g u e s s  t h e  a n t i c i p a t e d  number of s h o r t  h e a r i n g s .  

ICR f u r t h e r  c o n t e n d s  t h a t  t h e  f a i lu re  t o  p r o v i d e  

T h i s  a l l e g a t i o n  is w i t h o u t  merit. 

DOL reports t h a t  t h e  minimum c h a r g e  was i n t e n d e d  t o  
c o v e r  a c o n t r a c t o r ' s  costs  s u c h  a s  t r a v e l  costs where s h o r t  
s c h e d u l e d  h e a r i n g s  d i d  n o t  resu l t  i n  a f u l l  d a y ' s  work. 
However, DOL a d v i s e s  it is i ts  p r a c t i c e  to  s c h e d u l e  s e v e r a l  
h e a r i n g s  i n  1 day i n  one loca t ion ,  t h a t  t h e  contractor  
t h e r e f o r e  i n c u r s  n o  a d d i t i o n a l  t r a v e l  c o s t s  since t h e r e  is 
no t r a v e l  t o  a n o t h e r  location o n  t h e  same day ,  and t h a t  t h e  
contractor is a d e q u a t e l y  compensated on a t o t a l  per page 
b a s i s  f o r  i t s  work a t  t h a t  o n e  l oca t ion .  Also, DOL found 
t h a t  t h e  a v e r a g e  number of pages  p e r  t r a n s c r i p t  o v e r  t h e  
d u r a t i o n  of t h e  c o n t r a c t  a d e q u a t e l y  compensated f o r  t h e  
s h o r t  h e a r i n g s  s ince o v e r a l l  r e v e n u e s  based on a v e r a g e  
t r a n s c r i p t  s i z e  a p p e a r e d  adequate. T h u s ,  DOL d i d  n o t  t h i n k  
a m i n i m u m  c h a r g e  was needed.  

n i n  
bas 
DOL 

DOL also p o i n t s  o u t  it wanted  t o  a v o i d  pay ing  t h e  
i m u m  c h a r g e  s e v e r a l  times a day  on  a per t r a n s c r i p t  
is. DOL d e t e r m i n e d  t h a t  t h i s  r e s u l t e d  i n  h i g h e r  c o s t s  to 
t h a n  i n c u r r e d  by o t h e r  a g e n c i e s  and commercial f i r m s  f o r  

court r e p o r t i n g  s e r v i c e s  w h i c h  d i d  p r o v i d e  f o r  m i n i m u m  
c h a r g e s .  I n  i t s  view,  t h e  m i n i m u m  c h a r g e  p r o v i s i o n  was bo th  
u n n e c e s s a r y  and c o s t l y .  DOL s t a t e s  t h e  c o n t r a c t o r  unde r  t h e  
new c o n t r a c t  w i l l  n o t  have i t s  revenue  d e c r e a s e d  s u b s t a n -  
t i a l l y ,  b u t  t h a t  DOL would  pay less f o r  many t r a n s c r i p t s .  

DOL'S i n t e n t  unde r  t h e  c o n t r a c t  is  to  pay o n l y  for 
p a g e s  t r a n s c r i b e d  and a s se r t s  t h a t  it p rov ided  t h e  
i n f o r m a t i o n  n e c e s s a r y  t o  e n a b l e  p r o s p e c t i v e  b i d d e r s  t o  
a c c u r a t e l y  p r i c e  t h e i r  b i d s .  I n  t h i s  c o n n e c t i o n ,  t h e  I F B  
p r o v i d e d  e s t i m a t e d  number of t r a n s c r i b e d  pages p e r  mon th ,  
es t imated number of p a g e s  per t r a n s c r i p t ,  a n d  t h e  e s t i m a t e d  
number of t r a n s c r i p t s  p e r  month. DOL c o n c l u d e s  t h a t  t h i s  
i n f o r m a t i o n  was a d e q u a t e  t o  permit p r i c i n g  of a b i d .  

We f i n d  t h e  i n f o r m a t i o n  p r o v i d e d  a n  adequate basis  upon 
which t o  b i d .  By b a s i n g  i t s  p r i c e  o n  t h e  a v e r a g e  number of 
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pages per t r a n s c r i p t ,  t h e  b i d d e r  w o u l d  cover t h e  costs of 
b o t h  s h o r t  h e a r i n g s  and  l o n g  h e a r i n g s .  I C R  is c o n c e r n e d  
t h a t  it w i l l  have  many more out-of- town s h o r t  h e a r i n g s  where  
i ts  costs are h i g h e r  a n d ,  t h u s ,  w i l l  n o t  be a d e q u a t e l y  
compensa ted  f o r  p r o v i d i n g  t h e s e  services. However, t h e  IFB 
c o n t a i n e d  a list o f  t h e  p r ior  yea r ' s  h e a r i n g  l o c a t i o n s  and  
t h e  number of h e a r i n g s  h e l d  a t  e a c h  o f  these p a r t i c u l a r  
l o c a t i o n s .  W i t h  t h i s  i n f o r m a t i o n ,  b i d d e r s  c o u l d  estimate 
how o f t e n  i t  would need  to  p r o v i d e  t h e  more c o s t l y  
out -of - town s e r v i c e s  and  a d j u s t  t h e i r  per page  price 
a c c o r d i n g l y .  

O u r  d e c i s i o n ,  E l r i c h  C o n s t r u c t i o n  Company, B-187726, 
F e b r u a r y  14, 1 9 7 7 ,  77-1 CPD 105,  c i t e d  by I C R  i n  i t s  
s u b m i s s i o n  i n  s u p p o r t  of its view t h a t  the a b s e n c e  of a 
minimum f e e  clause r e n d e r s  t h e  s o l i c i t a t i o n  d e f e c t i v e ,  is a 
case i n  wh ich  w e  found  t h e  I F B  d e f e c t i v e  b e c a u s e  no  estimate 
o f  work w a s  p r o v i d e d .  Here, DOL p r o v i d e d  estimates of 
work. I C R  m e r e l y  a r g u e s  i t  needed  a n o t h e r  t y p e  of 
estimate. The o t h e r  d e c i s i o n  c i t ed ,  52 Comp. Gen. 732 
(19731, a p p r o v e d  u s e  of e s t i m a t i n g  n e e d s  based  o n  p r io r  
sa les  h i s t o r y - t h e  a p p r o a c h  used i n  t h i s  case. I n  o u r  view, 
t h e s e  cases d o  n o t  s u p p o r t  t h e  p ro t e s t e r ' s  c o n t e n t i o n  t h a t  
t h e  estimates o f  t h e  t y p e  p r o v i d e d  here were i n s u f f i c i e n t  t o  
permit i n t e l l i g e n t  b i d d i n g ,  or b i d d i n g  o n  a common b a s i s .  

A s  n o t e d ,  DOL r e c e i v e d  s i x  b i d s ,  i n c l u d i n g  I C R ' s ,  u n d e r  
t h i s  IFB. The  p r ices  were d e t e r m i n e d  r e a s o n a b l e ,  and  there 
was n o  e v i d e n c e  of e x t r e m e  v a r i a t i o n s  i n  p r i c e s .  Accord- 
i n g l y ,  w e  c o n c l u d e  t h a t  OALJ's d e c i s i o n  t o  e l i m i n a t e  t h e  
minimum c h a r g e  was n o t  u n r e a s o n a b l e  or p r e v e n t e d  i n f o r m e d  
b i d d i n g .  

F i n a l l y ,  I C R  a l leges  t h a t  M R I ,  t h e  new c o n t r a c t o r  u n d e r  
t h i s  IFB, was unaware  of t h e  a b s e n c e  o f  t h e  minimum 
g u a r a n t e e  c l a u s e  and  d i d  no t  c o n s i d e r  t h a t  f a c t o r  i n  t h i s  
b i d .  
i ts  c o n t r a c t  t h a t  w i l l  i n c o r p o r a t e  t h e  minimum g u a r a n t e e  
c l ause  i n t o  i t s  c o n t r a c t  and a sks  t h a t  w e  request M R I  t o  
comment on I C R ' s  p ro tes t .  

I C R  asserts t h a t  MRI i n t e n d s  t o  n e g o t i a t e  a c h a n g e  t o  

MRI s u b m i t t e d  comments,  b u t  d i d  n o t  c o n f i r m  I C R ' s  
a s s e r t i o n s  c o n c e r n i n g  M R I ' s  p roposed  contract  m o d i f i c a t i o n s ,  
a n d  recommends r e j e c t i o n  of I C R ' s  p ro tes t .  MRI  a l s o  a d v i s e s  
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it had no d i f f i c u l t y  i n  e s t i m a t i n g  i ts  c o s t  and r evenue  and 
t h a t  t h e  f a i l u r e  t o  p r o v i d e  a m i n i m u m  c h a r g e  was n o t  
improper 

S i n c e  I C R  h a s  s u b m i t t e d  no e v i d e n c e  t h a t  t h e  agency  
i n t e n d s  to  make s u c h  a change a f t e r  award and MRI t o o k  no 
e x c e p t i o n  t o  t h e  s p e c i f i c a t i o n s  and is bound to  comply w i t h  
t h e  c o n t r a c t  terms, w e  r e j ec t  t h i s  a s p e c t  of I C R ' s  protest .  - C f .  -- R i v e r p o r t  I n d u s t r i e s ,  Xnc., B-205791, A p r i l  22, 1982, 
82-1 CPD 368. 

W e  deny t h e  p ro tes t .  
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